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New Regulation for ICMS Tax on Interstate 
Transactions in Brazil 

Following a recent law regulating Brazil’s State VAT on interstate transactions, new 
controversies remain on the horizon

 

On 5 January 2022, Supplementary Law 

190/2022 was published to regulate the 

allocation of Brazil’s State VAT (ICMS) 

revenue on interstate transactions to end 

consumers (DIFAL), but it has ended up 

creating new controversies over the start of 

the new rules’ effects. 

 

ICMS revenue split rules 

 

Following the Brazilian Federal Constitution’s 

requirements on interstate transactions to 

end consumers, the ICMS should be split 

between the state of origin and state of 

destination as follows: (a) to the state of 

origin, the ICMS is calculated with the 

interstate rate (4%, 7% or 12%); and (b) to the 

state of destination, the ICMS is calculated 

based on the difference between the 

interstate rates used in the transaction and 

the rate applicable to internal transactions in 

the state of destination (usually from 17% to 

19%). 

 

 

The start of the controversies 

 

Although the ICMS is a state tax, the Brazilian 

Federal Constitution requires that national 

guidelines regarding the tax triggering event, 

taxpayer, and taxable base definition, among 

other matters, should be established by a 

national supplementary law. However, such a 

supplementary law was never enacted to 

regulate the DIFAL charge. 

 

In February 2021, the Brazilian Federal 

Supreme Court (STF) ruled on Extraordinary 

Appeal 1.287.019, and decided that the lack 

of a supplementary law regulating the DIFAL 

impaired the DIFAL’s levy by the states, and 

so charging it was unconstitutional. 

 

New regulation, new controversies 

 

Therefore, to regulate the DIFAL and allow 

the states to charge it, Supplementary Law 

190/2022 was enacted and published on 5 

January 2022; and it will become effective 90 

days after that publication date. 

 

Although the charge of the DIFAL cannot be 

made until Supplementary Law 190/2022 

becomes fully effective, controversies have 

arisen regarding the possibility of the DIFAL 

being charged before 1 January 2023. This is 

because the Brazilian Federal Constitution 

provides that no tax increase may be imposed 

in the same fiscal year as the law that 

establishes that tax increase. 
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Given this situation, several taxpayers have 

brought this issue to the courts to avoid the 

revenue split charge in the state of destination 

occurring until 2023 because, technically, its 

regular imposition has only happened in 

2022.  

 

The legal outcome of this new ICMS 

controversy on interstate transactions now 

remains to be seen.  
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The above information is intended to provide general 
guidance with respect to the subject matter. This general 
guidance should not be relied on as a basis for undertaking 
any transaction or business decision, but rather the advice of 
a qualified tax consultant should be obtained based on a 
taxpayer’s individual circumstances. Although our articles 
are carefully reviewed, we accept no responsibility in the 
event of any inaccuracy or omission. For further information 
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